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We have put together a series of questions that are frequently 
asked to shed some light on the issues in this subject and 
some advice as to how we can assist. 

What is NHS Continuing Healthcare? (CHC)
CHC is a package of healthcare arranged and funded solely by 
the NHS. The term ‘continuing care’ means care provided over 
a period of time to a person aged 18 or over to meet physical 
or mental health needs that are present as a result of accident, 
disability or illness.

In short, any person over the age of 18 with a primary health 
need should be provided with a package of CHC.

What is a primary health need?
Unhelpfully, the term ‘primary health need’ is not defined. 
The closest we have to a definition is the following, taken from 
paragraph 34-35 of the National Framework which states that 
an individual will be ineligible for CHC when;

a) their needs are no more than incidental or ancillary to the 
provision of accommodation which Local Authority (LA) social 
services are or would be but for a person’s needs, under a 
duty to provide; and

b) are not of a nature beyond which a LA whose primary 
responsibility it is to provide social services could not 
reasonably be expected to provide.

NHS Continuing Healthcare Funding is a complicated subject surrounding the issue 
of funding provided by the NHS, which causes confusion and frustration despite the 
introduction of the National Framework for NHS Continuing Healthcare in 2007.
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The National Framework goes on to indicate that there are four 
main provisions that, when combined, may indicate a primary 
health need:

Nature – The physical characteristics of an individual’s needs 
and the type of those needs. This can also include the overall 
effect of such needs on the individual, including the type of 
interventions required to manage them.

Intensity – This relates to the extent and severity of the needs 
and to the support required to meet them, including the need 
for sustained/ongoing care.

Complexity – This concerns how needs present and interact 
to increase the skill required to monitor the symptoms, treat 
the conditions or manage the care. This may arise with a 
single condition, or it could include the presence of multiple 
conditions, or the interaction between two or more conditions. 
It may also include situations where an individual’s response 
to their own condition has an impact on their overall needs, 
such as where a physical health need results in the individual 
developing a mental health need.

Unpredictability – This describes the degree to which 
needs fluctuate and thereby create challenges in managing 
them. It also relates to the level of risk to the person’s health 
if adequate and timely care is not provided. Someone with 
an unpredictable healthcare need is likely to have either a 
fluctuating, unstable or rapidly deteriorating condition.

Defining a primary health need is therefore a complex study of 
the various needs of the individual with a focus of the interplay 
between the factors above. 

Where can CHC be delivered? 
CHC funding can be provided to any person living in their 
own home or a care setting, such as a hospice or residential/
nursing home. However, CHC funding is not available for 
people in hospital.

Is CHC funding means tested?
CHC funding is not means tested, it is based on whether a 
person has a primary health need. If it can be established that 
a patient has a primary health need, then CHC funding should 
be granted irrespective of their financial position

When should an assessment for CHC take place?
An assessment for CHC should take place when there are 
needs that are predominantly health related rather than social 
care related. Typically, an assessment for CHC should take 
place as part of the hospital discharge procedure.
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An assessment can also take place at home, or in a  
residential/nursing care setting.

Current regulations require the NHS Clinical Commissioning 
Groups (CCG’s, formerly known as Primary Care Trusts 
and Strategic Health Authorities) to assess any person that 
presents as potentially requiring CHC. This assessment should 
take place before the LA are requested to provide a needs 
assessment, via the social services. The reason for this is to 
ensure that the patients’ needs are being assessed in order of 
priority, before the question of ability to pay is asked. Therefore, 
the correct order for various assessments are as follows:

1.  Assessment to NHS Continuing Healthcare. If not eligible, 
then

2.  Assessment for Registered Nursing Care Contribution. 
If not eligible, then

3.  Assessment for social care needs, followed by
4.  Assessment of finances to judge whether a person can pay 

for provision of support for needs as assessed above.

It is often the case that no CHC assessment is given before 
social services are requested to provide a needs assessment 
and establish the financial means to pay for the person with 
needs. This is potentially unlawful and a CHC assessment 
should always be carried out first.

What does the assessment for CHC involve?
The assessment for CHC is usually a two-stage process. 

The checklist stage: 
Firstly, a screening tool known as a checklist is used, which 
presents 12 care domains and scores each one on an A to C 
basis. The domains are as follows:

   Altered states of consciousness
   Breathing
   Behaviour
   Cognition
   Communication
   Continence
   Drug therapies & medication
   Mobility
   Nutrition
   Psychological & emotional
   Skin
   Other significant needs

Ordinarily, a doctor or nurse would complete a checklist as part 
of the hospital discharge procedure and a social worker would 
complete the assessment when carried out in your own home 
or a residential/nursing home setting.

If the appropriate range of scores are given on the checklist, 
then the matter would be referred to the CCG, who would 
then arrange for the convening of a Multi-Disciplinary Team 
(MDT) to conduct a full assessment using a Decision Support 
Tool (DST) document.

The DST stage:  
The MDT should consist of a healthcare professional (i.e. a 
nurse assessor) and an LA representative (i.e. a social care 
worker). The purpose of the MDT is to establish what needs 
the patient may have that are health related and which needs 
may be social care needs. 

The DST is a standard document used by the MDT to conduct 
the assessment, which should also involve, as far as possible, 
the individual themselves or their appointed representative.

The DST uses the same domains of care as the checklist 
stage, although as those needs are explored in more detail 
via evidence (usually gathered from GP records, care home 
records and other sources of evidence such as close family 
members), the scoring threshold is harder to satisfy, with the 
domains being scored in terms of:

   Severe
   High
   Moderate
   Low
   No Needs

Technically, there is no correct range of scores required to 
prove a primary health need, and that makes it difficult to 
show what may, or may not, constitute a primary health need. 
The assessment will look at all the needs of the individual 
and then assess whether, in their opinion (and based on the 
complex method of determining a primary health need as 
shown above) the individual’s needs demonstrate the presence 
of a primary health need.

The MDT will then present their findings to a panel at the local 
CCG, who will give their recommendation as to whether CHC 
funding should be granted.

As part of the procedure, families are usually shown the 
evidence gathered and given a period of approximately one 
month to make their own comments to the CCG before the 
evidence is presented to the decision-making panel.

How long does the assessment procedure take?
Usually, a lot longer than expected. It often depends on CCG 
workloads and how easy it is to gather the evidence required 
from the GP, care homes or other sources of evidence. It is 
often the case that this will take months, and in some cases, 
even longer. Retrospective applications have been known to 
take up to three years to gather evidence.

What if the matter is urgent?
In certain urgent cases, it is possible to apply for CHC under 
the fast track procedure. 

This would be appropriate where an individual requires 
immediate access to an urgent package of continuing healthcare 
due to a rapidly deteriorating condition that may be entering a 
terminal phase and has an increased level of dependency.
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In such cases, the Fast Track Pathway Tool can be used 
but unlike the DST, it is not completed by an MDT and may 
only be used by an appropriate clinician, which is likely to be 
consultants, hospital registrars, GPs and perhaps senior nurses. 

Current guidelines state that the NHS must immediately 
accept and action the recommendation for fast track CHC 
where the Fast Track Tool has been completed correctly by the 
appropriate clinician.

What do the NHS pay for if the application is 
successful?
In short, everything. The NHS will pay both the costs of care 
and the accommodation costs.

However, this also means that top ups, as allowed by social 
services when meeting the costs of a care home resident, are 
not allowed under the rules relating to CHC. This is because 
the CHC must be seen to be satisfying their statutory duties 
to provide the necessary care to the individual. The concept 
of topping up to provide a higher standard of care would be a 
tacit admission by the NHS that they are not doing all they can 
to meet the needs for which CHC is required.

Therefore, although an award of CHC would be very welcome, 
it must be kept in mind that there might be less choice 
available as a result.

Can a package of CHC funding be taken away?
Yes. The NHS will conduct a review of the award after three 
months, and annually thereafter. It is not uncommon for CHC 
packages to be removed and an award of CHC funding must 
never be seen as irrevocable.

What if an award is refused?
If the CCG panel find that an individual is not eligible for CHC, 
then there are two choices. Either the refusal can be accepted, 
or the non-eligibility decision can be appealed providing that 
the appeal is lodged in writing within six months of the decision.

Upon receiving a letter of appeal, the CCG will convene a 
local dispute resolution meeting with a CCG representative 
to explain the reasons why the finding of non-eligibility has 
been given. It is an early chance for the individual or their 
representative to decide whether to proceed with their appeal 
or accept the CCG’s reasons.

The dispute resolution co-ordinator does not have any power 
to reverse the initial decision, their role is simply to advise on 
the reasons for non-eligibility and to hear the individuals own 
views, perhaps with a view to obtaining more evidence if it is 
established that this is required. 

The next stage is to proceed to an independent review panel 
at the CCG, made up of a representative of the LA, a health 
care professional (usually a doctor) and a lay representative. 
The CCG appeal panel would have been provided with the 
evidence in advance of the appeal hearing and the individual 
or their representative will be given an opportunity to discuss 
the evidence and their own perspective with the panel.

The panel will decide following the hearing and advise the 
individual of this in writing within 21 days.

If the result of the panel remains a finding of non-eligibility, 
then the individual or their representative is free to apply to 
the Parliamentary and Health Service Ombudsman for a final 
review. If a representative is making an application to the 
Ombudsman, that person must have legal standing, which 
means they must be lawfully acting in a representative capacity.



How can Humphries Kirk help?
Humphries Kirk can assist applications for CHC in  
several ways:

     Checking applications made by lay persons, such 
as family members or those acting under a Lasting Power 
of Attorney or Court of Protection Deputyship Order, and 
advising whether the case could be strengthened i.e. is it 
ready to be submitted to the CCG and does it accurately 
reflect the patient’s needs?

     Guiding families/patient representatives through 
the process and advising on correspondence received 
and what this may mean, offering telephone advice or face 
to face meetings on specific issues that may arise where 
guidance is required.

     Submitting and managing a claim on behalf of the 
patient and their representatives, which will include 
obtaining records, reviewing and putting the claim in the 
best position, managing correspondence and telephone 
calls from the CCG, submitting the claim and reviewing 
through to conclusion at initial decision from the CCG.

     Reviewing cases that have been refused CHC 
funding, advising on the merits of making an appeal and 
providing written confirmation of our advice.

     Dealing with the appeals stage in full, from lodging 
the appeal letter with the CCG, reviewing all available 
evidence and negotiating with the CCG up to and including 
appearance at the appeal panel.

     Making case submissions to the Parliamentary and 
Health Service Ombudsmen for those cases that have 
not succeeded initially or at appeal stage.

We are always happy to meet for one off interviews for 
those considering making an application or for those that 
are dealing with CHC applications for a relative or friend 
themselves and wish to receive some guidance and direction 
as to the process and the merits of their own application. 
Such interviews can be held at any of our offices or at home 
on request.



For more detailed advice on NHS Continuing Healthcare and how it can affect you and your personal circumstances, 
please contact your nearest Humphries Kirk office.
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Private Clients
A personal approach to legal advice

Trust is the most important aspect when it comes to legal matters.

We believe it is essential that we take time not only to review your legal issue, 
but also get to know you. From business to personal affairs, a complete 
understanding of your circumstances and objectives is the starting point. 
Once we can see the bigger picture, we can focus on the detail. 

Talk to us about:

  Arbitration
  Buying and selling your home
  Care Is Our Concern 
  Children
  Cohabitation
  Consumer law
  Contested Will and estate claims
  Debt recovery
  Divorce and financial advice
  Domestic violence

  Inheritance tax advice
  Landlord and tenant
  Lasting Powers of Attorney
  Litigation
  Living Wills
  Personal injury
  Prenuptial agreement
  Tax and succession 
  Trusts
  Wills and probate

The information contained in this brochure is for guidance only. You should always seek professional advice before undertaking any legal matter. Humphries Kirk is  
a limited liability partnership. Registered in England OC352286. Registered office: Glebe House, North Street, Wareham, BH20 4AN. ©Humphries Kirk LLP 2021.
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