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Care costs will differ depending on the chosen care home 
and facilities, but it is not uncommon to see costs of £750 to 
£1,000 per week for residential care. In addition, care costs 
tend to rise on annual basis and levels of the rise can be as 
much as 10%.

That is not to say that residential care is the only option to care 
for a loved one. We find that very often a person does not wish 
to leave their own home. In that case the possibility of having 
domiciliary care for a few hours a week at home, or perhaps 
even live in carers should be considered.

Local Authorities (LAs) have a statutory duty contained in the 
Care Act 2014 to charge a resident for the costs of their care 
where the resident has the means to pay. 

Generally, this means that all of the resident’s income will 
be taken into account and, where the income is insufficient 
to meet the total care costs, capital will also be taken into 
account until the minimum limit of £23,250 is reached. 

At that time, the ‘tariff income’ provision will become relevant, 
which states that for every £250 of capital a resident may have, 
they will need to contribute an extra £1 per week to the costs 
of their care, in addition to their income.

Once the minimum level of £14,250 in capital is reached,  
the resident will still continue to have all of their income  
taken into account, but capital will no longer be assessed. 

It is very common for people to be concerned about their 
assets and asset protection. 

A person that has capital assets over the amount of £23,250 will be expected to meet 
the costs of their own care, unless there is proven eligibility for NHS Continuing Care.

Deliberate deprivation of assets and funding issues 

Many have spent years working hard to provide for families 
and to secure a future and unfortunately, due in part to an 
ageing population and the austerity measures of the last few 
years, the state of the public purse, care, and particularly the 
cost of care, have become big issues. 

Contrast this in light of a generation where many people have 
paid off mortgages and have savings in the bank and it can be 
seen why so many are concerned that their life savings and 
property will be significantly eroded by the possible need for 
residential care.

We are often asked whether it is possible to give away assets, 
property for example, and continue to have use of the asset, 
such as by living in the property. 

Giving away assets as an attempt to avoid them being 
included in an assessment for care costs is known as 
‘deliberate deprivation’ and it is a concept that LAs are very 
familiar with. 



Frequently Asked Questions
Deliberate deprivation and residential care funding
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     I have been left an inheritance and do not want this. My solicitor has recommended 
that I execute a Deed of Variation, so I assume the answer above doesn’t apply?

     Unfortunately, although a Deed of Variation is an excellent estate planning tool, it could be argued 
that varying an inheritance could also amount to deliberate deprivation.

     I have been left an inheritance from a relative but do not want this as I have no need 
for the money, so I am going to give it away. Is this deliberate deprivation?

     Possibly, if you are considering the need for residential care in the future.

     I have transferred my property to my daughter but continue to live there. 
I pay her rent. Does this protect me?

     No. Depending on why you have transferred the property to your daughter, the LA may allege 
deliberate deprivation has taken place. The payment of rent would be effective for inheritance tax 
purposes, but has no relevance here.

     I have transferred my property to my son but he is letting me live there. 
He is going through a divorce now. What about my security?

     This is difficult. Depending on the circumstances, not only may deliberate deprivation have taken 
place, but if the property is considered as an asset of your son’s marriage, your occupation may 
be threatened if relations with your soon to be ex-daughter-in-law are not good.

     If I make a gift, then after seven years can the Local Authorities take this gift into 
account on a financial assessment?

     Contrary to popular belief there is no time scale beyond which time the Local Authorities cannot 
look at gifts made. Intention, timing and the expectation into requiring funds for your care are the 
key points.
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     My mother bought her council house in the 1980s under the Right to Buy rules. 
I paid for the property and so is the property really mine and not hers? 

     This may be complicated. Notwithstanding that the property may be in your name, residents that 
purchased their properties via a discount entitlement are rarely found to have no interest in the 
property at all, as, were it not for the discount offered at the time (some of which were substantial) 
there may not have been a purchase at all. It is likely that your mother’s interest will be considered to 
be at least the amount of the discount (adjusted for rise in property values), but possibly more.

     I co-own a property 50/50 with a relative. I have read that if I go into care my share is 
treated as worthless on a financial assessment. Is this right?

     There is a possibility that the share may not be a straightforward 50% of the market value and this 
will depend on a range of factors including intention of the parties and the market for purchase of 
your share. It can be a complicated discussion and the legal principles behind this are treated quite 
differently depending on which ‘side of the fence’ you are on.
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In order to prove that deliberate deprivation has taken place 
the LA will need to show that avoiding the charge was a 
significant motivation. This can be illustrated by reference to 
the timing of the gift and whether the resident had, at that time, 
a reasonable expectation that they may require LA assistance 
to meet care costs in the future.

If the LA can prove that a resident has deliberately deprived 
themselves of an asset under such circumstances then they 
are able to take the following action:

     Treat the resident as still retaining the asset that has 
been given away (known as having ‘notional capital’).

     Recover the value of the asset from the person 
receiving the gift.

      Initiate proceedings under the Insolvency Act 1986 to 
declare the resident bankrupt, which can mean that any 
transactions made within the last 5 years can be set aside.

    Apply for a judgement debt in a County Court.

And in extreme cases:

      Take action in a Magistrates Court if there has been 
a false declaration on a Social Services Financial 
Assessment form (this is a Criminal Offence).

     Apply to the Court of Protection for removal of an 
Attorney or a Deputy that may have made the gift to 
themselves if they have not acted in the resident’s 
best interests. 

In the first case, the resident would be in a very difficult 
position. On the one hand, they would no longer have the asset 
to be able to realise to pay for care, and on the other hand, their 
costs would be based on the ability to realise the asset. In such 
cases the LA may refuse to assist with meeting the costs.

In the other cases, the costs of the Court expenses may be 
awarded against the resident leading to a bill for legal costs 
which may be quite high and ultimately the effort to remove 
the asset from the resident’s estate is pointless. There may 
also be criminal charges levied.

That is not to say that deliberate deprivation has occurred 
every time a gift is made. Every case must be judged on its 
own particular facts and an action that could be considered to 
be deliberate deprivation in one case may not be in another. 
All will depend on circumstances, intention and timing. 

In an age of austerity, it is common for LAs to consider 
financial assessments stringently and investigate the value of 
a potential resident’s estate in detail. 

Our experts at Humphries Kirk can advise you on the question 
of making appropriate gifts in appropriate circumstances. We 
can also advise you if you have made a gift and are concerned 
about that you may have deliberately deprived yourself of an 
asset. We can liaise with LAs to rectify such issues and act on 
your behalf to ensure the best outcome.

We can also assist in valuation disputes which can occur 
when a property is included in a financial assessment, and are 
relatively common where there is a shared interest in a property 
or where there is a historic Right to Buy discount in place.



For more detailed advice on deprivation of assets and how it can affect you and your personal circumstances, 
please contact your nearest Humphries Kirk office

Your guide to deliberate deprivation of assets

Private Clients
A personal approach to legal advice

Trust is the most important aspect when it comes to legal matters.

We believe it is essential that we take time not only to review your legal issue, 
but also get to know you. From business to personal affairs, a complete 
understanding of your circumstances and objectives is the starting point. 
Once we can see the bigger picture, we can focus on the detail. 

Talk to us about:

  Arbitration
  Buying and selling your home
  Care Is Our Concern 
  Children
  Cohabitation
  Consumer law
  Contested Will and estate claims
  Debt recovery
  Divorce and financial advice
  Domestic violence

  Inheritance tax advice
  Landlord and tenant
  Lasting Powers of Attorney
  Litigation
  Living Wills
  Personal injury
  Prenuptial agreement
  Tax and succession 
  Trusts
  Wills and probate
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