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Set up by the Mental Capacity Act of 2007, the Court serves to 
protect those that are unable to make decisions for themselves 
relating to their property and financial affairs or their health 
and welfare. 

Applications can be made to the COP by appointed Attorneys 
acting under an Enduring Power of Attorney (EPA) or Lasting 
Power of Attorney (LPA), where a decision requiring COP 
authority is required. 

Typically, such matters will involve issues regarding certain 
types of medical treatment which are outside the scope of 
authority conferred by an LPA for Health and Welfare, such as 
invasive treatment, or the sale of certain types of assets and 
estate planning matters for Attorneys acting under an LPA for 
Property and Financial Affairs or an EPA.

Where Trustees for existing Trusts have lost capacity, it can be 
necessary to apply to the COP for removal and appointment of 
new Trustees in their place.

In some instances, it will be necessary to apply to the COP for 
the removal of a person already acting under an LPA or EPA, 
perhaps for reasons of financial abuse, and applications of this 
nature are often time sensitive and urgent.

The Court of Protection (COP) is the Court governing the affairs of vulnerable people in 
England and Wales.

Your Guide to the Court of Protection and Deputyship

Deputyship
A Deputy is a person appointed by the COP to manage the 
affairs of a person without capacity (known as P for Court 
purposes). In the event that P lacks the requisite mental capacity 
to make decisions for themselves and has not appointed an 
Attorney (under an LPA or, in certain circumstances, an EPA) 
to act for them, it will be necessary to apply to the COP for a 
Deputyship order.

The key difference between a Deputy and an Attorney is 
that an Attorney is appointed prior to loss of capacity and 
therefore P has exercised a choice, whereas a Deputy must 
apply to the Court and provide evidence to show that they are 
best placed to manage the affairs of P.

The Deputyship process is significantly more involved 
than making an LPA. The process usually takes at least a 
few months and there are associated costs of making the 
application such as a court fee, currently equalling £385,  
with legal and medical report fees on top.

If a proposed Deputy is successful in obtaining a Deputyship 
Order, they will need to take out a security bond to cover 
losses to P’s estate and will also be subject to annual 
supervision by the COP. Costs are payable to the Court for 
supervision. 

Just as LPAs can be created to allow decisions for Health and 
Welfare and Property and Financial Affairs, it is possible to 
apply to the COP for a Deputyship Order in respect of Health 
and Welfare or Property and Financial Affairs.

It can be quite difficult to persuade the COP to grant an order 
appointing a Deputy for Health and Welfare decisions, the 
logic being that a general order in this regard leaves too wide 
a scope for abuse. Instead, the Court may be willing to grant 
an order for a specific issue. 

We can advise and assist with general applications to 
the COP if this is required. Our COP team can assist with 
applications to the COP for existing Attorneys that require 
court directions (for more information on this please see our 
Attorney Watchpoints information factsheet), for particular 
issues, or making applications for Deputyship. 

We can also provide advice to determine whether an 
application to the Court is necessary as these should always 
be a last resort after all other options have been exhausted. 

The costs of making or advising on Court applications will 
usually depend on the situation. However, we are always 
happy to talk through a situation and provide an estimate of 
costs before commencing any work.
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Frequently asked questions

    Is the COP a ‘Secret Court?’

     No. The Court makes decisions regarding vulnerable 
adults and as such a degree of privacy is generally 
required as the people that are having decisions made 
about them cannot make decisions for themselves 
regarding publicity. The media has created the ‘secret 
court’ myth for their own coverage.

    Can anyone apply to be a Deputy?

     In theory, yes, but the Court will wish to see that the 
person applying to look after the affairs of a vulnerable 
adult is sufficiently close to that person and is trustworthy 
enough to be appointed. In addition, certain people are 
automatically disqualified from acting as a Deputy, 
such as undischarged bankrupts.

     Who decides whether a vulnerable adult 
lacks capacity to make decisions for 
themselves?

     Typically, a doctor. A medical certificate is a necessary 
part of an application to the COP. 

    Is it necessary to attend Court?

     It depends. In most applications to appoint a Deputy, 
the Court will deal with correspondence. However, there 
may be times where the Court deems that a hearing 
is required, such as where a Deputyship application is 
opposed or where the issues in the case are such that 
correspondence is not appropriate.

     My mother only has a state pension and 
£1,000 in savings. Do I need a Deputyship 
Order? 

     Quite possibly. If an asset holder (such as a bank, 
building society, or shareholding company) will not 
allow a person acting on behalf of another to have 
information or receive money on behalf of that person 
then either an LPA or Deputyship Order will be 
required. We have, unfortunately, needed to apply to 
the COP to enable a family member to receive state 
pension into a nominated bank account.

     How long does it take for a Deputy to 
be appointed as opposed to making and 
registering an LPA?

     It depends on the issues, but the Office of the Public 
Guardian (OPG) aims to register LPAs within five 
weeks (it usually takes longer) and the COP tend to 
take approximately six to eight months to issue a 
Deputyship Order.

     Is there much of a difference in legal fees 
between LPAs and Deputyships?

     Unfortunately, yes. The Court application fee for a 
Deputyship application is currently £385 and legal 
costs are likely to be higher as a result of the extra 
work required to process.

     I have an LPA for Property and Financial 
Affairs for my parent(s), so can I make 
decision relating to Health and Welfare?

     No. You will need to apply to the COP for an order 
relating to the specific health and welfare decision 
that needs making, if the person in question does not 
have mental capacity to be able to make decisions for 
themselves. A Deputyship Order will contain specific 
provisions, and any decisions that need making 
outside the scope of the order will require a separate 
application to Court.

     Why do I need to have a security bond if I am 
appointed as an Attorney?

     The purpose is to cover the estate of the vulnerable 
adult in case the Deputy mismanages or wrongfully 
appropriates funds.

     Why are Deputies supervised by the OPG 
and why is there a cost?

     The OPG maintains a register of Deputies and is obliged 
to supervise the work of Deputies to ensure that the 
affairs of the vulnerable adult are being well looked 
after. There are various levels of supervision, so where 
a professional (such as a solicitor) acts as a Deputy, the 
supervision levels are low. Where a lay person acts as 
a deputy, the supervision levels are high. The costs of 
supervision are due because the OPG is a public body 
expending public funds, which need to be recouped.

     I believe that a Deputy is financially abusing 
a vulnerable adult. What should I do?

     The OPG can be contacted and will investigate 
any allegations of financial abuse. This should also 
be picked up by the OPG as part of their general 
supervision of Deputies.
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For more detailed advice about the Court of Protection and Dutyship and how it can affect you and your personal 
circumstances, please contact your nearest Humphries Kirk office

Your guide to the Court of Protection and Dutyship

Private Clients
A personal approach to legal advice

Trust is the most important aspect when it comes to legal matters.

We believe it is essential that we take time not only to review your legal issue, 
but also get to know you. From business to personal affairs, a complete 
understanding of your circumstances and objectives is the starting point. 
Once we can see the bigger picture, we can focus on the detail. 

Talk to us about:

  Arbitration
  Buying and selling your home
  Care Is Our Concern 
  Children
  Cohabitation
  Consumer law
  Contested Will and estate claims
  Debt recovery
  Divorce and financial advice
  Domestic violence

  Inheritance tax advice
  Landlord and tenant
  Lasting Powers of Attorney
  Litigation
  Living Wills
  Personal injury
  Prenuptial agreement
  Tax and succession 
  Trusts
  Wills and probate

The information contained in this brochure is for guidance only. You should always seek professional advice before undertaking any legal matter. Humphries Kirk is  
a limited liability partnership. Registered in England OC352286. Registered office: Glebe House, North Street, Wareham, BH20 4AN. ©Humphries Kirk LLP 2021.
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